MSHA's Arguments

In its pos.thearing brief, MSHA denies Austin Powder's assertion
that the its service agreement with Doan Coal somehow transforms blaster
Jeffrey Lucas into an employee of Doan Coal under Doan's direct control
and supervision.  MSHA maintains that the evidence in this case supports
the opposite conclusion.  Namely, that the blaster, Jeffrey Lucas, was
a full time employee of Austin Powder, whose services were paid for by
Austin Powder as part of the price from selling explosives to mining
companies.

MSHA argues that as a private business, Austin Powder has a right
to conduct its business in a manner which it finds the most convenient
in accordance with general industry practice, and that MSHA has no
objection to "service contracts" per se, between companies providing
services to coal mining companies, like Doan Goal.  However, MSHA
maintains that it should be obvious that the Secretary of Labor and
the Federal Mine Safety and Health Review Commission are not bound
to accept, on face value, the so called "gratuitous nature" of a
service contract, especially if its intended purpose is to limit liability
which would otherwise be imposed under the Act.  MSHA asserts that to
follow Austin Powder's viewpoints with regard to its attempt to award
liability in this matter, would amount to a total disregard of the
Congressional intent expressed in the 1977 Mine Act, of placing liability
for violations according to actual conduct.

MSHA maintains that a review of the service contract entered into
between Austin Powder and Doan Coal indicates that it has little ,to do
with any actual services performed by Austin Powder, and that it is
merely an indemnification agreement which Austin Powder requires its
customers to sign prior to allowing them to use its blasting services.
MSHA states that the customer is really not given any choice and is
required to assume all the risks and responsibilities inherent in an
extremely dangerous occupation.

MSHA points to the fact that Jeffrey Lucas, the blaster, testified
that he considered himself a full time employee of Austin Powder, was
never told anything to the contrary, believed that he was in charge of
the blasting area, and acknowledged that it was up to him to make sure
that everyone in the blasting zone was notified (Tr. 29).  It was his
function to check the wiring for the .explosives prior to the blast and
notify members of his crew when to give the signal that a blast was going
to occur, after he checked the pit area visually.

MSHA also points out that Mr. Lucas' presence at the Doan Strip Mine
was long term and continuous, and that Mr. Lucas testified that at least
50% of his blasting work was at the Doan Strip Mine and he was generally
on the property four to five times a week for up to five hours a day.
Also, Mr. Lucas usually brought a crew of men with him to assist them
with the blasting operations and proceeded directly to the pit area
without waiting for any instructions from the supervisory personnel
employed by Doan Coal. Under the circumstances, MSHA submits that
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